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1.0 Purpose of Report

1.1 The report provides Scrutiny Members with some background context as to 
what a Section 106 Agreement is and how it can used to secure 
contributions to mitigate the impact from development on infrastructure and 
services the County Council is responsible for.

1.2 The report also provides Scrutiny Members with an update on the sessions 
that have taken place with all the Local Committees to explain what a 
Section 106 Agreement is, how at it can used to mitigate the impact of 
development on County Council infrastructure and services, issues the 
County Council face when negotiating Section 106 Agreements and what 
has been secured in that Local Committee area.  The report highlights in 
paragraph 3.19 feedback from the sessions and proposed changes following 
the feedback that the Flood and Development Management team intend on 
implementing. 

2.0 Issues for Scrutiny

2.1 Scrutiny Members are asked to consider the update in relation to:- 

 How Section 106 Agreements are used to secure contributions to 
mitigate the impact from development on infrastructure and services 
the County Council is responsible for.

 Feedback from sessions with Local Committees
 Changes the Flood and Development Management Team are 

intending to implement. 



3.0 Background

Legislation 

3.1 Planning obligations under Section 106 of the Town and Country Planning 
Act 1990 (as amended) are commonly known as Section 106 Agreements, 
are a mechanism which make a development proposal acceptable in 
planning terms, that would not otherwise be acceptable. They are focused 
on site specific mitigation of the impact of development. Section 106 
agreements are often referred to as 'developer contributions'.

3.2 A Section 106 Agreement can:- 

 restrict the development in any specified way,

 require specified operations or activities to be carried out in, on, under 
or over the land,

 require land to be used in any specified way; or

 require a sum or sums to be paid to the authority on a specified dates 
or triggers.

3.3 If the Section 106 Agreement is not complied with, it is enforceable against 
the person that entered into the obligation and any subsequent owner. The 
Section 106 Agreement can be enforced by injunction.  In case of a breach 
of the obligation the authority can take direct action and recover expenses.

3.4 The legal tests that for when a Section 106 Agreement can be used are set 
out in Regulation 122 and 123 of the Community Infrastructure Levy 
Regulations 2010 (as amended), the tests which are set out in Regulation 
122 are:- 

 necessary to make the development acceptable in planning terms 

 directly related to the development; and

 fairly and reasonably related in scale and kind to the development. 

3.5 Regulation 123 applies a pooling restriction which prevents authorities from 
collecting more than five separate Section 106 Agreements towards a 
project or piece of infrastructure.  The government’s intention for introducing 
this regulation was to encourage planning authorities to introduce the 
Community Infrastructure Levy as the main mechanism for delivering 
infrastructure in relation to new developments. (CIL is a charge made per 
house built and spent against a list local needs. i.e. not restricted to the 
locality or direct impact of development).



3.6 Cumbria County currently secures planning contributions for a range of 
infrastructure and services.  The power of a local planning authority to enter 
into a planning obligation with the owner of land is set out in Section 106 of 
the Town and Country Planning Act 1990 (as amended by the Planning and 
Compensation Act 1991).

Cumbria County Council Planning Obligation Policy 

3.7 As the responsible local authority, Cumbria County Council has an obligation 
provide and maintain areas of key infrastructure across the County; such as 
that relating to highways, access and public transport, the provision sufficient 
school places for children, meeting the care requirements of the adult 
population and maintaining the safety of communities.  

3.8 To assist the process of seeking and securing Section 106 Agreements 
Cumbria County Council adopted its Planning Obligation Policy in 2013, the 
policy document covers:- 

 Highways

 Transport & Travel Plans 

 Education 

 Social Care 

 Safer Communities

 Fire Safety 

3.9 Other pieces of legislation such as Building Regulations have been updated 
since 2013 which means some topics in the Planning Obligations Policy are 
now covered under separate legislation.  The main areas that the County 
Council seeks contributions from Sections 106 Agreements are Highways, 
Transport, Travel Plans and Education.  

Key Issues for Cumbria County Council

Pooling Restrictions 

3.10 Currently in Cumbria there is only one Local Planning Authority (LPA) who 
has introduced the Community Infrastructure Levy, this means that the 
pooling restriction as described in paragraph 2.5.  This can cause an issue 
for the County Council when trying to deliver infrastructure.

3.11 The County Council will where possible seek whole infrastructure costs from 
individual planning applications.  However, in some cases the cost of 
required infrastructure which could be a new school or significant highway 
junction improvement may be significantly more than a single development 
could justifiably provide.  It is in this situation that the pooling restriction can 
cause an issue for the County Council.



3.12 The County Council as a key infrastructure provider has found that the 
pooling restriction has caused difficulties in securing the required 
infrastructure to not only mitigate the impact of the development but to 
deliver the strategic infrastructure required to unlock sites.  As part of the 
recent consultation on the National Planning Policy Framework the 
Government consulted on removing the pooling restriction.  The County 
Council has responded strongly to the consultation to support the removal 
the restriction and the Government have subsequently stated that it intends 
to implement the proposed changes.

Triggers, Timing & Payback Clauses

3.13 Once the LPA and the developer have accepted the County Council’s 
requested contribution, planning permission may be granted subject to the 
Section 106 Agreement.  It is at this point that the detailed clauses will be 
negotiated with the developer.  

3.14 Whilst the F&DMT will seek to secure the contribution to be paid as early as 
viably possible, the payment of the contribution is still reliant on the 
developer bringing the site forward and hitting trigger.  This can cause 
difficulty for the County Council when trying to deliver a piece of 
infrastructure where multiple developments are contributing towards its 
delivery as it is dependent on all of the developments coming forward and 
hitting their triggers within a similar timeframe.

3.15 The F&DMT will seek to ensure that once a contribution is paid, the County 
Council has ten years to deliver the piece of infrastructure or service before it 
needs to be paid back to the developer in order to give time for the multiple 
developments to come forward.

Local Planning Authorities 

3.16 As it is the District and Borough Councils who are the LPA they are the 
determining authority in the planning process and have the power to decide 
whether the County Council’s requested contributions are justifiable.  On the 
whole the requested contributions are accepted by the LPA’s but there have 
been some cases where they haven’t been accepted or they have been 
accepted in a reduced form and the LPA has entered into its own legal 
agreement with the developer excluding the County Council to secure the 
contribution relating to County Council infrastructure or services.      

Securing, Monitoring and Delivering 

3.17 The securing, negotiating and monitoring of Section 106 Agreements sits 
with the Flood and Development Management Team (F&DMT).  This is done 
while working closely with other service areas throughout the Council.  
Appendix A outlines the general process that the F&DMT follows in relation 
to securing, monitoring and delivering Section 106 Agreements.  Appendix B 
shows the current figures for what has been secured and received for each 
Local Committee area.



Local Committee Presentation & Feedback Session 

3.18 The F&DMT have visited all of the Local Committees on the following dates:- 

 Allerdale – 4th September 2018

 Barrow – 28th September 2018

 Carlisle – 13th November 2018

 Copeland – 27th November 2018

 Eden – 31st October 2018

 South Lakeland – 19th November 2018

3.19 Specific questions relating to Section 106 agreements raised at each 
session but there are a number of consistent comments that were raised 
across all of the sessions which are:- 

 Members welcomed the explanation as to what a S106 is and how 
they relate to CCC infrastructure and services.

 Members welcomed the explanation of the issues that CCC face 
when seeking Section 106 contributions. 

 Members were particularly interested in examples where the Planning 
Authority had not accepted our request for a S106 contribution.  They 
were keen to understand what CCC can do in this situation and also 
what officers are doing to avoid this situation in future.

 Members welcomed the notifications that they now consistently 
receive in relation to planning applications, they did however feel that 
they do not get to know of situations when disagreements were had 
with the Planning Authorities.  They would like to be made aware of 
these situations so they can apply political pressure.

 Members welcomed the list of what has been secured and received in 
their Local Committee area and would like to continue to receive 
regular updates.

 Members appreciated the difficulty in delivering a project that relies on 
a number of S106 contributions due to the number of variables which 
are outside of CCC control. 

 Members commented that they could now see the tangible benefits of 
funding studies such as the Transport Improvement Studies to 
provide an evidence base for seeking Section 106 contributions. 

 Members were pleased that a single team were now taking the lead 
on securing,



 Members asked if more contextual information could be provided as 
part of the response to Local Planning Authorities when requesting 
contributions, this could include where the money will be spent and 
what the implications are if the contribution is not secured.

Next Steps 

3.20 Taking into account the sessions with Local Committees the F&DM team will 
implement the following changes:- 

 Introduce new monitoring and reporting system 

 Flood and Development Management Team will continue to ensure 
historic S106 contributions have been received and spent.

 Update the County Council’s Planning Obligation Policy  

 Increase member engagement where appropriate particularly when 
CCC request are not being accepted by Local Planning Authorities so 
political pressure can be applied.  

 Provide Local Committees with quarterly updates as to what has been 
secured in that area and when infrastructure will likely be delivered. 

Angela Jones
Acting Executive Director – Economy and Infrastructure 
20 May 2019

Appendices

Appendix A -  Process for seeking S106 Contribution
Appendix B - Section 106 Totals

Previous Relevant Council or Executive Decisions
[including Local Committees]

No previous relevant decisions.

Background Papers

No background papers

Contact: Doug Coyle – Manager Flood and Development Management, 07966 
111875, Doug.Coyle@cumbria.gov.uk 
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